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Legal Brief:
The Illegality of China’s Repatriation of North Korean Defectors


	This brief contends that China is violating international laws by returning North Korean defectors back to their homeland. This contention is based on the fact that China is part of not only the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol but also part of the 1984 Convention against Torture and Other Cruel Inhuman or Degrading Punishment, the 1989 Convention on the Rights of the Child and the Universal Declaration of Human Rights. However, China has been returning North Korean defectors on two main foundations. First, that these defectors do not fall under the requirements of being refugees under the 1951 Convention; and second, that China is held under the Mutual Cooperation Protocol for the Work of Maintaining National Security and Social Order and Border Areas, an agreement signed with North Korea to send back all defectors caught by Chinese authorities. This brief argues that such foundations are invalid.
	On September 24, 1982, the Chinese government ratified both the 1951 Convention and the 1967 Protocol. The 1951 Convention, under Article 33(1)[endnoteRef:1], stands by the principle of non-refoulement, that a refugee that faces serious threats to his or her life or freedom should not be forced to return to the territory of his or her nationality. As it is a widely acknowledge fact that North Korean defectors returned to North Korea are subject to persecution ranging from being worked in labor camps, torture and even death (Cohen, 2012), China returning North Korean defectors to North Korea is a direct violation of the 1951 Convention. [1:  Article 33(1) of 1951 Convention Relating to the Status of Refugees and the 1967 Protocol
(1) Prohibition of Expulsion or Return (“Refoulement”): No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.] 

	China, however, claims that North Korean refugees do not fall under the second criterion of Article 1A (2)[endnoteRef:2] of the 1951 Convention, which states that refugees are those in “fear of being persecuted because of his or her race, religion, nationality, membership of a particular social group or political opinion”. China argues that as North Korean defectors escape North Korea because of economic reasons, and not because of “race, religion, nationality, membership of a particular social group or political opinion,” they are not bound by the 1951 Convention to give defectors refugee status (Cohen, 2012). [2:  Article 1A (2) of 1951 Convention Relating to the Status of Refugees and the 1967 Protocol
(2) Definition of the Term “Refugee”: As a result of events occurring before 1 January 1951 and owing to wellfounded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.
] 

	It is true that a majority of North Korean defectors escape out of North Korea because of economic issues, mainly due to lack of money to afford food (Meredith, 2013). However, China must consider that such lack of economic ability to afford food is a result of political and social factors. The North Korean regime does not offer equal economic opportunity to all North Koreans, but selectively grants such opportunity only to those politically aligned and loyal to the regime’s ideologies and leadership, while economically and socially alienating those not. In other words, North Korean defectors have been economically and socially persecuted based on political opinion. In addition, as voicing dissatisfaction towards such policies, a political opinion, will lead to persecution, North Korean defectors undoubtedly fall under the definition of refugees stated under Article 1A (2).
	Another point that must be taken into consideration is the of refugee “sur place”. According to the UN High Commissioner for Refugees (UNHCR) Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees[endnoteRef:3], even if a person is not considered a refugee when leaving his or her country, if a person has well-founded fear of persecution if returned to his or her country, that person should be given the status of refugee “sur place” (United Nations 1992). [3:  (b) 94 & 96 of 1992 UNHCR Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees 
Refugees “sur place”:
94. The requirement that a person must be outside his country to be a refugee does not mean that he must necessarily have left that country illegally, or even that he must have left it on account of well-founded fear. He may have decided to ask for recognition of his refugee status after having already been abroad for some time. A person who was not a refugee when he left his country, but who becomes a refugee at a later date, is called a refugee “sur place”.
96. A person may become a refugee “sur place” as a result of his own actions, such as associating with refugees already recognized, or expressing his political views in his country of residence. Whether such actions are sufficient to justify a well-founded fear of persecution must be determined by a careful examination of the circumstances. Regard should be had in particular to whether such actions may have come to the notice of the authorities of the person's country of origin and how they are likely to be viewed by those authorities.] 

 	Pertaining to the point of persecution, China on October 4, 1988 ratified the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Article 3[endnoteRef:4] of the Convention states that a person cannot be expelled, returned or extradited “if there are substantial grounds for believing that he would be in danger of being subjected to torture,” and that the state shall take into consideration “all relevant considerations… of gross, flagrant or mass violations of human rights” (United Nations, 1984a) [4:  Article 3 of 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
1. No State Party shall expel, return ("refouler") or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.
2. For the purpose of determining whether there are such grounds, the competent authorities shall take into account all relevant considerations including, where applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights.] 

[bookmark: _GoBack]	In addition, China on March 2, 1992, ratified the 1989 Convention on the Rights of the Child (United Nations, 1989b). Under article 22[endnoteRef:5], signatories are required to apply international or domestic law and procedures to children both considered and seeking refugee status. Also, Article 37[endnoteRef:6] and 39[endnoteRef:7] both state that no child is to be subject to “torture or other cruel, inhuman or degrading treatment or punishment”, while clarifying children as those below eighteen years of age (United Nations, 1989a). In other words, based on many the testimonials of North Korean defectors, that returned defectors, including children, suffer the prosecution of imprisonment, torture, rape, and execution, by returning defectors and not considering such testimonies in their decision of refoulement, China is not in legal bounds when forcefully returning North Korean defectors to North Korea. [5:  Article 22 of 1989 Convention on the Rights of the Child
1. States Parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is considered a refugee in accordance with applicable international or domestic law and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in the present Convention and in other international human rights or humanitarian instruments to which the said States are Parties.]  [6:  Article 37 of 1989 Convention on the Rights of the Child
States Parties shall ensure that:
No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years of age;

]  [7:  Article 39 of 1989 Convention on the Rights of the Child
States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child.] 

	To the arguments based on these conventions, China’s has argued that it is under obligation to uphold the Mutual Cooperation Protocol for the Work of Maintaining National Security and Social Order and Border Areas signed in August 12, 1986. Under Article 4[endnoteRef:8] of this agreement, China is required to cooperate in “preventing illegal border crossing of residents” and consider those who cross into the border of China without proper procedure as illegal border crossers (DPRK & 1986). Furthermore, a local law in the Jilin province passed in 1993 requires defectors caught to be returned to North Korea (Cohen, 2013). Such law still prevailing in 2013, indicates the central government’s agreement on this matter. [8:  Article 4 of 1986 Mutual Cooperation Protocol for the Work of Maintaining National Security and Social Order and Border Areas
Both sides shall mutually cooperate on the work of preventing the illegal border crossing of residents. 
Clause 1: In the case of crossing the border without possession of a legal certificate or  without passing through screening agencies or the passage places stated on the possessed certificate, [the individual] shall be treated as an illegal border crosser. However, any person of the other side who enters the boundaries of one side due to any kind of calamity or unavoidable factors shall not be considered an illegal border crosser. A person possessing a border-resident pass who comes into a non-border area with the permission of public security and an entry/exit bureau shall not be considered an illegal border crosser.] 

	Though the agreement above is in direct contradiction of the 1951 Convention on Refugees, as China only as of 1997 ratified the 1969 Vienna Convention on the Law of Treaties (United Nations, 1969b), it does not have to invalidate the agreement with North Korea (see Article 4[endnoteRef:9]). However, although not a binding law, the Universal Declaration of Human Rights not only states under Article 14 (1)[endnoteRef:10] that everyone has the right to seek asylum from persecution and under Article 5[endnoteRef:11], “no one shall be subject to torture or to cruel, inhuman or degrading treatment or punishment”, but also states in Article 2[endnoteRef:12] that everyone is “entitled to all the rights and freedoms set forth in this Declaration,” and that “no distinction shall be made on the basis of the political, jurisdictional or international status of the country or territory to which a person belongs” (United Nations, 1949). As China returns North Korean defectors to North Korea, while giving non-North Koreans refugee status it is clearly making a distinction based on nationality (Cohen, 2010), it is in violation of the Universal Declaration that stands as the beacon of human rights all over the world. [9:  Article 4 of 1969 Vienna Convention on the Law of Treaties
Non-retroactivity of the present Convention:
Without prejudice to the application of any rules set forth in the present Convention to which treaties would be subject under international law independently of the Convention, the Convention applies only to treaties which are concluded by States after the entry into force of the present Convention with regard to such States.]  [10:  Article 14 of the Universal Declaration of Human Rights
(1) Everyone has the right to seek and to enjoy in other countries asylum from persecution.]  [11:  Article 5 of the Universal Declaration of Human Rights
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.]  [12:  Article 2 of the Universal Declaration of Human Rights
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international status of the country or territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other limitation of sovereignty.] 

	As China is a signatory of the three conventions mentioned above, and the Universal Declaration of Human Rights, the refoulement of North Korean defectors is illegal, and hence must employ full rights of refugees to North Korean defectors.
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